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DETAILED ACTION 
Continued Examination Under 37 CFR 1,114 

1. A request for continued examination under 37 CFR 1.114, including the fee set 
fortii in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 9/9/05 
has been entered. 

2. Claims pending are 39-73. Claims 39, 58 and 59 have been amended. Claims 61- 
73 remain withdrawn from consideration as directed to non-elected invention. 

Claim Rejections - 35 USC§112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

4. Claims 39-58 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

Claims 39 and 58 are viewed as indefinite because they recite the limitation ''a 
member selected from the group consisting of... calendula, chamomile..." Claim 51 is 
viewed as indefinite because it recites the limitation ''a member selected from the group 
consisting of calendula, chamomile and comfrey". It is unclear whether the Applicant 
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intended to claim extracts of said plants, fresh plants, dried plants or essential oils of 
said plants or any other plant material(s). 

Claims 40-50 and 52-57 are rejected as indefinite because they contain all the 
limitations of Claims 39 or 51, rejected for the reasons given above. 

Claim Rejections - 35 USC § 103 

5. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

6. Claims 39-50 and 54-60 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over either Adams et al. (EP 191 128) or Gebhart et al. (US 3,584,115) in 
view of Moss (US 4,816,254) and Mulder (US 5,536,502), all of record. 

a. Adams et al. in view of Moss and Mulder 

Adams et al. teach diaper rash aerosol composition containing about 70% of 
water, jojoba oil and macadamia oil. The recitation of viscosity that is "sufficiently low 
to allow the composition to be atomized" is inherent in the reference because the 
reference teaches compositions in the form of aerosols. The Adams et al. reference 
does not teach the component (2) of the instant claims. However, Moss teaches that 
severe cases of diaper rash may result in complications such as decubitus ulcer, 
wherein skin breaks down. See col. 1, lines 21-27. Moss suggests that is desirable to 
treat diaper rash and decubitus ulcer simultaneously. See col. 1, lines 33-47. The 
compositions of Moss contain zinc oxide, which has antiseptic activity, and cod liver oil, 
which provides the skin with vitamins A and D and promotes rapid, scar-free healing. 
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See col. 2, lines 48-55; col. 3, lines 35-47. Further, Mulder teaches using zinc oxide 
topical protectant in spray-on liquid compositions for the treatment of skin lesions (e.g. 
skin injury and skin tears) in order to promote healing. See col. 1, lines 15-21; col. 2, 
lines 42-43; Example 1. Mulder also teaches using petrolatum and lanolin as emollients 
in topical compositions for their soothing action by lubricating injured skin. See col. 4, 
lines 50-56. TTierefore, it would have been obvious to one having ordinary skill in the 
art at the time the invention was made to modify the aerosol diaper rash compositions 
of Adams et al. such that to use zinc oxide for its art-recognized purpose. One having 
ordinary skill in the art would have been motivated to do this to obtain an antiseptic 
and wound healing effect as suggested by Moss and Mulder. One having ordinary skill 
in the art would have a reasonable expectation of success because Mulder shows how 
to incorporate zinc oxide Into spray-on liquid compositions. Further, it would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
modify the aerosol diaper rash compositions of either Adams et al. such that to use cod 
liver oil, lanolin and petrolatum. One having ordinary skill In the art would have been 
motivated to do this to obtain rapid, scar-free healing and soothing action of the 
composition as suggested by Moss and Mulder. With respect to Claims 41-43 and 60, 
which recite an average particle size of zinc oxide, neither reference explicitly teaches 
the claimed size. However, the determination of optimal or workable size of zinc oxide 
by routine experimentation Is obvious absent showing of criticality of the claimed size. 
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One having ordinary sl<ill in the art would have been motivated to do this to obtain the 
desired sl^in protectant and/or aesthetic properties of the composition. 

b. Gebhart et al. in view of Moss and Muider 

Gebhart et al. teach aerosol compositions for the treatment of skin irritations 
such as diaper rash containing sesame oil (or other plant-based oils), vitamins A and D, 
and other topical ingredients. See col. 1, lines 37-40; col. 6, lines 46-59; col. 7, lines 71- 
75; col. 8, Example 9. The compositions of Gebhart et al. form a film on the area being 
treated. See col. 3, lines 11-15. The recitation of viscosity that is "sufficiently low to 
allow the composition to be atomized" is inherent in the reference because the 
reference teaches compositions in the form of aerosols. Gebhart et al. do not teach the 
component (2) of the instant claims. However, Moss teaches that severe cases of diaper 
rash may result in complications such as decubitus ulcer, wherein skin breaks down. 
See col. 1, lines 21-27. Moss suggests that is desirable to treat diaper rash and 
decubitus ulcer simultaneously. See col. 1, lines 33-47. The compositions of Moss 
contain zinc oxide, which has antiseptic activity, and cod liver oil, which provides the 
skin with vitamins A and D and promotes rapid, scar-free healing. See col. 2, lines 48- 
55; col. 3, lines 35-47. Further, Mulder teaches using zinc oxide topical protectant in 
spray-on liquid compositions for the treatment of skin lesions (e.g. skin injury and skin 
tears) in order to promote healing. See col. 1, lines 15-21; col. 2, lines 42-43; Example 
1. Mulder also teaches using petrolatum and lanolin as emollients in topical 
compositions for their soothing action by lubricating injured skin. See col. 4, lines 50-56. 
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Therefore, it would have been obvious to one having ordinary sidll in the art at the time 
the invention was made to modify the aerosol diaper rash compositions of Adams et al. 
such that to use zinc oxide for its art-recognized purpose. One having ordinary skill in 
the art would have been motivated to do this to obtain an antiseptic and wound healing 
effect as suggested by Moss and Mulder. One having ordinary skill in the art would have 
a reasonable expectation of success because Mulder shows how to incorporate zinc 
oxide into spray-on liquid compositions. Further, it would have been obvious to one 
having ordinary skill in the art at the time the invention was made to modify the aerosol 
diaper rash compositions of either Adams et al. such that to use cod liver oil, lanolin 
and petrolatum. One having ordinary skill in the art would have been motivated to do 
this to obtain rapid, scar-free healing and soothing action of the composition as 
suggested by Moss and Mulder. With respect to Claims 41-43 and 60, which recite an 
average particle size of zinc oxide, neither reference explicitly teaches the claimed size. 
However, the determination of optimal or workable size of zinc oxide by routine 
©cperimentation is obvious absent showing of criticality of the claimed size. One having 
ordinary skill in the art would have been motivated to do this to obtain the desired 
and/or acceptable skin protectant and/or aesthetic (e.g. smoothness, homogeneity) 
properties of the composition. With respect to Claims 54-56, neither the Gebhart et al. 
not the Adams et al. reference explicitly teaches the claimed viscosity. However, the 
determination of optimal or workable viscosity by routine experimentation is obvious 
absent showing of criticality of the claimed viscosity. One having ordinary skill in the art 
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would have been motivated to do this to obtain the desired sprayability of the 
composition. 

7. Claims 41-43, 59 and 60 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over either Adams et al. (EP 191 128) or Gebhart et al. (US 3,584,115) in 
view of Moss (US 4,816,254) and Mulder (US 5,536,502), and further in view of 
Boussouira et al. (US 6,103,247), all of record. 

Adams et al. or Gebhart et al. in view of Moss and Mulder applied as above. 
Neither reference explicitly teaches the zinc oxide particle size of the instant claims. 
However, Boussouira et al. teach using transparent zinc oxide having an average 
diameter of 1-500 nm in cosmetic composition because of its aesthetic appeal. See col. 
5, lines 31-42. Therefore, it would have been obvious to one having ordinary skill In the 
art at the time the invention was made to modify the aerosol diaper rash compositions 
of Adams et al. or Gebhart et al. In view of Moss and Mulder such that to use 
transparent zinc oxide having an average diameter of 1-500 nm. One having ordinary 
skill in the art would have been motivated to do this to obtain aesthetically pleasing 
compositions as suggested by Boussouira et al. 

8. Claims 39, 51 and 52 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over either Adams et al. (EP 191 128) or Gebhart et al. (US 3,584,115) in view of 
Neubourg (WO 99/08649 as translated by US 6,423,323). 

Adams et al. or Gebhart et al. applied as above. Further, Adams et al. teach 
using ''herbs tea" in their diaper rash aerosol formulations. Neither reference teaches 
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calendula, chamomile or comfrey of the instant claims. However, Neubourg teaches 
using calendula and chamomile extracts in topical diaper rash treatment compositions. 
See col. 5, lines 15-24. Chamomile is used for Its soothing properties. See col. 5, lines 
11-14. Therefore, it would have been obvious to one having ordinary skill in the art at 
the time the invention was made to modify the aerosol diaper rash compositions of 
either Adams et al. or Gebhart et al. such that to use calendula and/or chamomile 
extracts. One having ordinary skill in the art would have been motivated to do this to 
obtain soothing and diaper rash-treating properties as suggested by Neubourg. 
9. Claim 53 is rejected under 35 U.S.C. 103(a) as being unpatentable over Adams 
et al. (EP 191 128) or Gebhart et al. (US 3,584,115) in view of Neubourg (WO 99/08649 
as translated by US 6,423,323) as applied to Claim 51 above and further In view of 
Moss (US 4,816,254). 

Adams et al. or Gebhart et al. in view of Neubourg applied as above. Neither 
reference teaches the ingredients of the instant claim. However, Moss teaches 
compositions for the treatment of skin irritations such as diaper rash containing cod 
liver oil, which provides the skin with vitamins A and D and promotes rapid, scar-free 
healing. See col. 2, lines 48-55; col. 3, lines 35-47. Therefore, it would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
modify the aerosol diaper rash compositions of Gebhart et al. such that to use cod liver 
oil instead of vitamins A and D. One having ordinary skill in the art would have been 
motivated to do this because cod liver oil contains vitamins A and D and promotes 
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rapid, scar-free healing as suggested by l^oss. Alternatively, it would have been obvious 
to one having ordinary skill in the art at the time the invention was made to further 
modify the compositions of Adams et al. in view of Neubourg such that to use cod liver 
oil. One having ordinary skill in the art would have been motivated to do this to obtain 
rapid, scar-free healing action as suggested by Moss. 

Response to Amendment & Arguments 

10. The declaration under 37 CFR 1.132 filed 8/16/05 has been considered but is 
insufficient to overcome the rejection of claims 39-60 based upon the art of record as 
set forth in the last Office action because: the Applicant has not presented any 
experimental data in support of her opinion. Due to the absence of tests comparing 
Applicant's compositions with those of the closest prior art and apparent self-interest of 
the declarant, the declaration constitutes a self-serving opinion testimony, which is 
entitled to little weight. See MPEP 716.01. 

11. Applicant's arguments with respect to claims 39-60 have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

12. No claim is allowed at this time. 

13. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. US 4,382,919; US 4,937,234; US 5,455,033; US 5,961,957. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Marina Lamm whose telephone number is (571) 272- 
0618. The examiner can normally be reached on Mon-Fri from 11am to 7pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
acting supervisor, Sreenivasan Padmanabhan, can be reached at (571) 272-0629. 

The fax phone number for the organization where this application or proceeding 
is assigned is (571) 273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
Information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-dlrect.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). 





